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EDITORIAL NOTES. 


\We hear much just now of over-capitalization of corporations as 
the cause of many evils and of New Jersey as responsible for the over- 
capitalization of most of the great corporations. It is charged, and 
very commonly believed, that the laws of New Jersey have been made 
Jax on this subject for the purpose of inducing speculative corpora- 
tions to be organized here with inflated stock, so that the State may 
derive a revenue from taxes that are measured by a small percentage 
of the amount of the stock. The assertion is made so often and so 
strongly that it is accepted without question and New Jersey is 
regarded as a source of contagion which breeds evil for the whole 
country. A few more decisions such as have lately been made in the 
Court of Chancery and the Court of Errors will soon make it clear 
that it is only because men are willing to take chances with the law 
that they organize companies with greatly over-valued stock in New 
Jersey. The law has always been explicit that stock must be issued 
for money or for property at its true value. When the stock has 
been issued and the property has been purchased, the stock will not 
be regarded as unpaid merely because the property proves to be worth 
less than the par value of the stock, but if there is actual fraud in the 
exchange of the stock at par for the property, and a conscious and 
deliberate over-valuation of the property for the purpose of the issue 
of the stock at more than the property is worth, then the transaction 
will be set aside for fraud, and stockholders with notice of the facts 
will be held liable to pay the amount found remaining due upon their 
stock if the money is needed for the payment of the debts of the com- 
pany. This is not a new rule, but it has been expressed very dis- 
tinctly in some recent cases. The recent decisions declare no new 
rule of law, but they make the rule clear and state with some 
emphasis the policy of the statutes that stock shall be issued only for 
money or property fairly worth the amount named in the stock. 


In Donald v. American Smelting Co., 62 N. J. Eq. 729 (1900), 
where the stock had not yet been issued, the Court of Errors held that 
an injunction should be granted at the instance of stockholders to 
restrain the issue of over-valued stock, and the Court said in that 
case that “after the property has been purchased and the stock issued 
therefor, nothing short of actual fraud in the transaction can impair 
the right of the holder to hold his stock as full paid stock and free from 
further call.” In See, Receiver, v. Heppenheimer, 69 N. J. Eq. 36 
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(1905), and 28 N. J. L. J. 371, it was held by Vice-Chancellor Pitney 
that a conscious over-valuation made by the directors in the purchase 
of the property for which the stock was issued, is a fraud on the law, 
and the very sort of fraud that is referred to in the statute, and he 
decided that promoters who were themselves stockholders and direc- 
tors were liable on their stock when it appeared that they had secured 
options on the properties of several corporations for $2,500,000 and 
put them into the new company for $5,000,000, a large part of which 
was paid in stock which was distributed among the promoters and 
vendors. In Easton Nat. Bank v. American Brick & Tile Co., 69 
N. J. Eq. 326 (1905), Vice-Chancellor Bergen pointed out that in order 
to hold the stockholders liable on stock issued for property pur- 
chased, a bill must be filed to have the transaction set aside and the 
stock declared to be not fully paid, and that in such a suit, if it 
appeared that there was an intentional over-valuation of the property 
on the understanding that a part of the stock should be returned for 
distribution among the directors, this would be regarded as actual 
fraud against the creditors, and the stock would be regarded as not full 
paid. The stock in this case was issued before the Revision of 1896, 
containing the clause that in the absence of actual fraud the judgment 
of the directors shall be conclusive, but this clause was only a declara- 
tion of the effect of previous decisions. The Court of Errors affirmed 
this decision, and said the issue of all the stock for the patents must be 
regarded as a mere device to evade the letter and the spirit of the cor- 
poration act to accomplish which the patents were intentionally over- 
valued. Easton National Bank v. American Brick & Tile Co., 64 Atl. 
Rep. 1095 (1906). The latest reported decision is Honeyman, Re- 
ceiver, v. Haughey, 29 N. J. L. J. 574, in which promoters obtained 
an option on property for $125,000, and then themselves, being 
directors of the corporation, made a contract with a nominal vendor 
to purchase the property for $1,125,000, and the corporation gave the 
vendor a bond and mortgage for $125,000 which was assigned to the 
owner of the property and issued stock to the vendor for $1,000,000, 
and this was promptly distributed among the promoters and _ their 
associates. Vice-Chancellor Bergen said: “This is a perfectly clear 
case of an issue of stock for property at a gross over-valuation, and 
the complainant is entitled to a decree directing that the contract set- 
ting forth that the defendant company’s stock was full paid be sei 
aside, for it was a fraud—it was never paid—and empowering thi 
receiver to collect a sufficient sum to pay the debts and the ‘xpenses of 
administration.” 

These decisions will at least make it necessary for counsel to warn 

| 


the promoters of companies that stock issuer 


for property which is 
grossly over-valued cannot be regarded as full paid stock in the hands 
of the original holders. especially when the stock is not really given for 
the property, but is turned back and distributed among the promoters 
and directors. Whether they will serve to prevent the over-capitaliza- 
tion of corporations is quite another question. Men who venture capi- 
tal in new enterprises insist upon getting some special benefit from 
their venture, and they like to have it in the form of a bonus in stock 
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to be held with the bonds for which they have paid in cash. There 
is in many cases the desire to sell the stock for more than it is worth 
to an unsuspecting public, and it is no doubt true that the suggestion 
of value in dollars has an effect on the mind, although everybody 
knows that the certificates are only so many shares of whatever the 
property of the company happens to be. ‘There are other reasons, 
‘however, why men forming companies are not content with stock of 
the exact amount of the property they have purchased. They want 
the stock to represent the value of the business they hope to establish, 
and it is hard to make people believe that shares are worth more than 
par, just as it is easy to fool them into paying more than they are 
worth so long as they are sold for less than par. In a combination of 
breweries made in New York lately, planned with great care and after 
very thorough investigation and with the fullest publicity, the stock 
was issued not merely upon the value of the separate breweries and 
their business, but also on the additional value accruing by reason of 
the combination and the saving of the expenses of operation, and the 
issue was frankly based on a conservative estimate of the net profits. 
On whatever basis the stock is issued, the thing of vital importance 
is that it should be done honestly and upon a fair valuation, and that 
the basis of the valuation should be made known at least to all who 
are interested. ‘Those entitled to protection are creditors and pur- 
chasers of stock, and it ought to be made easy for them to find out 
with certainty what the stock was issued for and on what appraisement 
of the property. It is well for the courts to hold the directors strictly 
to the exercise of honest judgment in the purchase of the property, 
but it will tend to discourage proper business enterprise if the directors 
are not allowed to consider the value given the property by the com- 
bination of its various parts into one organized whole. BO. i. 


BTRAY NOTES OF PARSONS AND RELIGION. 


Governor Dale, of Virginia, by his code in 1611 did much to pro- 
mote the interests of the church and clergy. Under these Dracon- 
ian laws, to blaspheme God’s holy name was death; one who cursed 
or swore was severely punished on the first offence, for the second 
he was to have a bodkin thrust through his tongue, and the 
punishment for the third transgression was death. Any man who 
should unworthily demean himself towards a clergyman, or fail 
to hold him in all reverent regard was to be thrice publicly whipped, 
and after each whipping was to make public acknowledgment 
of the heinousness of his crime and the justice of the punish- 
ment. The Government provided for the parsons having congrega- 
tions by enacting that every man and woman had to go to church 
twice every working day, or else be mulct of their day's pay, whipt or 
sent to the galleys for six months (according to whether it was the 
first, second or third time of offending). If man or woman neglected 
to attend Sunday morning service and sermon and Sunday afternoon 
catechising for the first fault he, or she, lost the provision and allow- 
ance for the whole week following; for the second offence lost the 
allowance and got a whipping; for the third he, or she, was to suf- 
fer death. 
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Gradually the old Virginians had their eyes opened and in 1623 
one could absent himself (without a reasonable excuse) for one Sun- 
day on payment of one pound of tobacco, and for a whole month for 
fifty pounds. One could not go sailing, however, on the Sabbath (and 
Virginian waters were charming for sailing upon), except to church, 
under a penalty of twenty pounds of tobacco for each offence; nor 
could one fire a gun without being similarly punished. Considera- 
tion was still shown the clergy, and it was enacted that no one 
should disparage a minister whereby the minds of his parishioners 
might be alienated from him and his ministry prove less effectual, 
under pain of severe censure from the Governor and his couneil; 
and no one could sell his tobacco crop until he had put aside the 
proper amount for the parson’s salary. In 1632 it was enacted that 
owing to the low price of this commodity for the following year the 
minister was to have in addition to his tobacco allowance, the twen- 
tieth calf, the twentieth kid of goats and the twentieth pig. 

About that time the Virginians seem to have discovered that 
all was not gold that glittered and that there might at times be a 
fly in the ointment of the apothecary, so they enacted—“Mynisters 
shall not give themselves to excess in drinking or ryott, spending 
their time idelie by day or night, playing at dice, cards, or any other 
unlawful game, but at all tymes convenient they shall heare or reade 
somewhat of the holy scriptures, or shall occupy themselves with 
some other honest studies, or exercise, always doing the things which 
shall apperteyne to honestie, and endeavour to profitt the church of 
God, having always in mynd that they ought to excell all others in 
puritie of life and should be examples to the peoples to live well 
and Christianlic.” (September, 1652; Ilening’s Statutes I. 183.) 
There were to be no drones in the Virginian hive ecclesiastical; so 
in June, 1641, a law was passed saying that all ministers were re- 
quired to preach in the forenoon and catechise in the afternoon of 
every Sunday, under a forfeiture of five hundred pounds of tobacco. 
By the law of 1642 all ministers were to conform to the laws, orders 
and constitutions of the Church of England; and so, according to the 
charters, in Maryland. 

In Maryland as late as 1700 it was enacted that to encourage able 
ministers, instead of giving them tithes, a tax or assessment for their 
benefit of forty pounds of tobacco per poll should be yearly levied 
upon every taxable person in the province. 

In Massachusetts, where bullets and not tobacco were the cur- 
rency at a farthing apiece, absence from church was also most dis- 
tasteful to the authorities who enacted in 1635, that those who ab- 
sented themselves from church meetings on the Lord’s Day were sub- 
ject to a fine of not more than five shillings for each offence. In 
Massachusetts they were as particular about their ministers as they 
were in Maryland or Virginia, so in 1658 it was decreed how they 
should be ordained and chosen. ‘Whereas it is the duty of the 
Christian magistrate to take care the people be fed with wholesome 
and sound doctrine, and in this hour of temptation, wherein the enemy 
designeth to sow corrupt seed, every company cannot be thought fit 
to judge of the Gospel qualifications required in the publick dispensers 





STRAY NOTES ON PARSONS AND RELIGION. 1(¢1 


of the word and all societyes of Christians are bound to attend Order 
and Communion of Churches. Considering also the rich blessing of 
God, flowing from the good agreement of the Civil and Church estate, 
and the horrible mischief and confusions, that follow on the con- 
trary, it is therefore ordered: That no person shall publickly and 
constantly preach to any company of people, whether in church so- 
ciety or not, or be ordained to the office of a teaching elder, where any 
two organick churches, counsel of state, or General Court, shall de- 
clare their dissatisfaction thereat, either in reference to doctrine or 
practice, the said offence being declared to the said company or peo- 
ple, church or person until the offence be orderly removed, and in case 
of ordination of any teaching elder, timely notice thereof shall be 
given unto three or four of the neighboring organick churches for 
their approbation (1658). (The Book of the General Lawes and Lib- 
ertyes concerning the inhabitants of Massachusetts, collected and pub- 
lished by the authority of the General Court in May, 1649. Cambridge, 
1660.) 

Due respect had to be shown to the minister: “Forasmuch as 
the open contempt of God’s word and messengers thereof, is the des- 
olating sin of Civil States and Churches: It is ordered, that if any 
Christian (so called) within this jurisdiction, shall contemptuously 
behave himself, toward the word preached, or the messengers thereof, 
called to dispense the same, in any congregation, when he doth faith- 
fully execute his service and office therein according to the will and 
word of God, either by interrupting him in his preaching, or charging 
him falsely with any error, which he hath not taught in the open face 
at the Church, or like a son of Korah cast upon his true doctrine or 
himself any reproach, to the dishonour of the Lord Jesus, who has sent 
him, and to the disparagement of his holy ordinance and making 
God’s wayes contemptible and ridiculous: That every sych person 
or persons whatsoever censure the Church may pass shall for the 
first scandal be convented and openly reproved by the Magistrate at 
some lecture and bound to their good behaviour: and if a second time 
they break forth into like contemptuous carriage they shall pay five 
pounds to the publick Treasury, or stand two hours openly upon a 
block or stool, four feet high, on a lecture day, with a paper fixed on 
the breast written in capital letters, “A \Wanton Gospeller,’ that others 
may hear and be ashamed of breaking out into like wickedness.” 
(1446.) 

“And every Christian as aforesaid that shall goe about to destroy 
or disturb the order and peace of the churches established in this 
jurisdiction, by open renouncing their church estate or their minis- 
try, or other ordinances dispensed in them, either upon pretense that 
the churches were not planted by any new Apostle, or that ordinances 
are for carnal Christians or for babes in Christ, and not for spiritual 
and illuminated persons, or upon any other such like groundless con- 
ceit, every such person as shall be found culpable herein, after due 
means of conviction shall forfeit to the publick Treasury, forty shil- 
lings for every month so long as he shall continue in that his obstin- 
acy.” (16140.) “Wherever the ministry of the word is established, 
according to the order of the Gospel, throughout this jurisdiction, 
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every person shall duely resort and attend thereunto, respectively on 
the Lords dayes and upon such publick fast dayes, and dayes of thanks- 
giving, as are to be generally observed by the appointment of author- 
ity; and if any person within the jurisdiction shall without just and 
necessary cause, withdraw himselfe from the publick ministry of the 
word, after due means of conviction used, he shall forfeit for his 
absence from every publick meeting five shillings.” (General Lawes 
and Libertyes, 1649.) All this said the laws of the colony of Massa- 
chusetts Bay. The first code of Connecticut had similar provisions as 
to the “wanton gospeller,” only he had to be designated “An open and 
obstinate contemner of God's Holy Ordinances.” The New !laven 
Colony, also, had similar enactments. 

By a statute passed in the reign of Edward VI. if a person smote 
or laid violent hands on another in a church or churchyard he was 
ipso facto deemed excommunicated, and was to be excluded from the 
fellowship and company of Christ’s congregation. Any riotous, vio- 
lent or indecent behavior in any church or chapel in England is pun- 
ishable on summary conviction. The disturbance of public worship is 
an act tending to destroy public morals and is an offense punishable at 
common law. Many and interesting have been the decisions on this 
subject of disturbing a church or a religious assembly. 

Public worship may be in a private house (State v. Swink, 20 
N. Car. 358): even a prayer meeting at a private residence. (Bush 
v. State, 6 Tex. App. 422.) But a Sunday School celebration and 
Christmas tree, at which no religious services had been appointed al- 
though goody-goody speeches were made, is not an assembly for re- 
ligious worship (Layne v. State, 4 Lea, Tenn. 201): nor is merely 
reading a sermon or prayers in a private family a performing of divine 
service. (Trebec v. Keith, 2 Atk. 498.) A man fighting near a church 
but not making noise enough to disturb the congregation (many of 
whom however ran out to see the quarrel because some one inside 
had called out “A fight’) is not a disturber of a religious service. 
(State v. Kirby, 108 N. Car. 772.) Insulting words spoken to one 
worshipper, in a whisper, while the rest are singing is an offence. 
(State v. Wright, 41 Ark. 414.) Using profane language outside so 
as to disturb those inside is punishable. (McElroy v. State, 25 Tex. 
HOF.) 

Cracking and eating peanuts in church during service is a dis- 
turbance. One Hunt and his friend had to pay $25 each for taking 
these slight refreshments. (Hunt v. State, 3 Tex. App. 117.) So is 
going in with a hat on your head (if you are a man), and smoking 
a cigar, a disturbance. (Hull v. State, 120 Ind. 154.) So is cursing 
and swearing in a loud and vociferous manner. (Kinney v. State, 38 
Ala, 235.) So is chaffing the minister by saying “Pray louder, perad- 
venture your God is asleep or has gone on a journey.” (Chisholm v. 
State, 24 S. W. Rep. 646.) Groaning aloud so as to disturb the min- 
ister. (Friedlander v. State, 7 Tex. App. 205.) Indecent and vulgar 
noises. (Taffe v. State, 90 Ga. 459) ; or taking a woman’s hat and put- 
ting it under one as if using the same as an ajax. (State v. Bledsoe, 
47 Ark. 235.) 
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A priest in a sermon commented on a dance recently held near 
the church, but made no allusion to any one. During the collection 
the plaintiff rose in his pew and demanded an explanation from the 
priest and where he got his information. Ilis reverence told him to 
sit down or go out, but as he would do neither, the priest joined the 
church militant and with others tried to eject the anxious inquirer: but 
as the plaintiff resisted, they desisted; an action for assault and bat- 
tery was brought; but the church militant became the church trium- 
phant: the court holding that the plaintiff had disturbed the service 
and that the priest had a right to preserve order. (Wall v. Lee, 34 
N.Y. 145.) This New York court also held that although the benedic- 
tion had been pronounced, yet the collection was part of the religious 
exercises. (Wall v. Lee, 54 N. Y. 141.) (This of course is in accord 
with the walt known English case of three men in a boat threatened 
by furious waves: no prayer could any recall, yet all felt that some 
religious act must be done, so in a happy moment one cried, “Let us 
take up a collection.” ) 

leven the sexton of the church will be deemed a disturber if 

hile service is in progress, he walks up the aisle with his hat on his 
head and a cigar in his mouth too near the pulpit and takes out with 
him aman with whom he wishes to have an argument. (Dorn v. The 
State, | Tex. Ct. App. 47.) It however appears to us that the punish- 
ment (a fine of $62.50 and five days in jail), in this case was too se- 
vere for an African Congregationalist sexton who wanted to know 
why a Baptist minister was preaching when it should have been a 
Methodist one. 

\ pious lady who sings and who, though remonstrated with by 
the parson, insists upon singing, in a very shrill, very high and very 
attenuated voice, and which she uses in complete independence of 
the other vocalists of the congregation may, in England, be punished 
for troubling, vexing and disquieting the congregation. (21 A. L. J. 42.) 
The North Carolina court decided differently with regard to Mr. Linix- 
haw, whose loud and drawling singing made one part of the congre- 
gation laugh and the other part mad; the irreligious and frivolous 
thinking it great fun and the serious and devout being indignant. 
(69 N. C. 214.) 

That the “unco’ guid” might have plenty of time for their re- 
ligious exercises undisturbed by the pleasures of the worldlings, 
law was passed in Massachusetts, in 1658, which after reciting that 
“by too sad experience it is observed, the sun being set both every 
Saturday and on the Lord’s day, young people and others take liberty 
to walk and sport themselves in the streets and fields, to the dishonor 
of God and the disturbance of others in their religious exercises, etc., 
etc., be it enacted that “any such on either Saturday night or the 
Lord's day after the sun is set, found sporting, etc., or drinking or 
being in any house of publick entertainment (unless strangers or 
sojourners therein lodging)” be fined five shillings, or suffer corporal 
punishment. By the laws of 1677, in Boston, Sabbath breakers were 
to be shut up in a cage in the market place until they could be tried. 

In Scotland in older days the clergy had to behave well or starve. 
In 1601 it was enacted that if a minister should blaspheme, swear or 
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curse, or drink to excess, he should be fined the fifth part of his year’s 
income. Per contra, they were specially protected. Attempting the 
lives of ministers, robbing their houses, or actually attempting to do 
so, was punishable in the days of Charles II. with death and confisca- 


tion of moveables. 

The seventeenth century was the golden age of the Scottish 
minister: he interfered with the affairs of every man in the parish, 
ordered how he should rule his family, and sometimes ruled it him- 
self. In 1603, the Presbytery of Aberdeen ordered that every master 
of a house should keep a rod, that his family and servants might be 
beaten if they used improper language. ‘Their officers-—the elders, 
had to visit the parishioners every month—(according to the Act of 
the General Assembly) and to report to the Session concerning all 
disorderly walking, all neglect of God’s worship in the family, swear- 
ing, haunting of ale houses “especiallie at onseasonable tymes, and 
long sitteris thair, and drinkeris of healthis.” To speak disrespectfully 
of a preacher was a grievous offence, as James Baillie found after he 
had made the remark “that two fooles mett together, when the min- 
ister and his sone mett together ;” to differ from him was heresy; even 
to pass him in the streets without saluting him was punished as a 
crime; his very name was regarded as sacred, and not to be taken in 
vain. And that it might be properly protected and held in due honor, 
an Assembly of the Church in 1642, forbad it to be used in any public 
paper unless the consent of the holy man had been previously ob- 
tained. (So saith Buckle.) But how are the mighty fallen. When 
Charles II. was in Scotland in 1650, the clergy reprehended him very 
sharply if he smiled on Sundays. 

In Wales in the good old days of Howel Dha, if any one drew 
blood from an abbot of either of the great houses of Dyved, a female 
of the offender’s kindred had to become a washer-woman in token of 
disgrace. As long ago as 1776 a minister in Scotland was held respon- 
sible in damages for defamatory languge used in the pulpit; and in 
another case the minister was held liable for publishing a defamatory 
sermon although it was considered that the preaching of it was jus- 
tified by the conduct of the parties spoken about. 

In Massachusetts it was held that the immoralities for which a 
minister could be dismissed were only those of the grosser sort— 
mere imprudence, censoriousness, neglect to answer letters, refusing 
to exchange pulpits—were not sufficient reasons. (Thompson v. Cath. 
Cong. Soc., 5 Pick. Mass. 469.) The trustees of a church cannot solely 
at the will of the members shut the door upon the duly appointed 
preacher. (Whitecar v. Mutchiner, 37 N. J. Eq. 6.) But they may, 
nay, they should, do so, when he promulgates views and doctrines at 
variance with the articles of belief of the church to which the congre- 
gation is attached. (Isham v. lirst Presbyterian Church, 63 How. Pr. 
N. Y. 465.) However a bishop of the Roman Church may at pleasure 
remove a priest but he cannot suspend him from his priestly functions 
without a specific accusation and trial. (Stack v. O’Hara, 98 Pa. St. 
213.) But in Ontario it has been held that an Anglican bishop could 
not annul or cancel a parson’s license without a trial by the Diocesan 
court. (Hallewell v. Synod of Ontario, 7 O. R. 67.) ~ 
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In New York it has been held that the fact that a man had a 
white necktie on is some evidence that he is a clergyman. (Hayes 
v. People, 25 N. Y. 390.) 

In Georgia so great is the respect of the law for the gospel they 
will even sell the church to pay the preacher if there are no other 
assets available. (Lyons v. Planters Bank, 86 Ga. 485.) The learned 
judge who decided this said: “If any debt ought to be paid, it is one 
contracted for the good of souls. If any class of debtors ought to pay 
as a matter of moral as well as legal duty, the good people of a Chris- 
tian Church are that class. Some of the virtues are in the nature 
of moral luxuries, but this (payment of debt) is an absolute necessary 
of social life. It is the hog and hominy, the bacon and beans of mor- 
ality, public and private. It is the exact virtue, being mathematical 
in its nature.” In West Virginia they are more sceptical and Judge 
Dent held that “When a man only preaches a little and undertakes to 
deal in the transitory things of this life, it is well always to have writ- 
ings with him as memory is one of the worldly things that may be 
counted uncertain. (Moore v. Mustoe, 47 W. Va. 549.) 

Some courts are very sympathetic towards the parsons, others 
perhaps the reverse. For instance, Paxson, C. J., in Pennsylvania 
remarked that “a missionary is a human being, he has a stomach to be 
fed, and a back to be clothed.” He evidently agreed with Judge 
Davis in Indiana, who held that “eating dinner is a matter of neces- 
sity.” (13 Ind. App. 485.) On the other hand there is a touch of acid 
in Chancellor Ragan’s remark that “divorce laws are not designed 
and must not be used for the purpose of enabling even preachers to 
be off with the old love and on with the new.” (Nicholson v. Daniel, 
152 Pa. St. 461; Cochrane v. Cochrane, 42 Neb. 612.) 

The judge who decided Missouri, etc., W. v. Armstrong, (38 S. W. 
Rep. 368), had evidently been asked to subscribe. He says, “Metho- 
dist ministers are accustomed to ask for contributions; and it is not 
humiliating to borrow a small sum from one of them in an emergency.” 
A knowledge of human nature was displayed by the judge who re- 
marked that “there are many of.the clergy in the Protestant denom- 
inations who would willingly condescend to preach in Trinity Church, 
New York City.” (41 How. Pr. N. Y. 302.) 

Apropos of matters under discussion in Canada is the dictum of 
Woodward, J., “Unions between different denominations of Chris- 
tians are proved, by all experience, to be most unwise. (23 Pa. St. 
495.) —R. VASHON ROGERS, in Canadian Law Review. 


A release obtained by the physician of one causing injury by neg- 
ligence, from the injured person after he has taken charge of the case 
and gained the patient’s confidence by his apparent friendship and 
solicitude for his welfare, is held, in Viallet v. Consolidated R. & P. 
Co. (Utah) 5 L. R. A. (N. S.) 663, to be properly set aside where the 
injured person relied on his statements and assurances as to the nature 
and probable duration of the injury, which were reckless and proved 
untrue, and had a tendency to deceive and mislead, and were made for 
the purpose of inducing the settlement. 
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REASONS FOR PROPOSED CONSTITUTIONAL AMENDMENTS. 


The special committee on the Judiciary Amendments of the State 
Bar Association, of which former Assistant Postmaster General Wil- 
liam M. Johnson is chairman and Charles H. Hartshorne is secretary, 
has issued the following circular memorandum of reasons for support- 
ing the proposed judiciary amendments to the Constitution. 

The men who prepared it. 

Two ex-Governors—John W. Griggs, Franklin Murphy. An ex- 
Justice of the Supreme Court—Bennet Van Syckel. Two 
eminent lawyers—Charles L. Corbin, John H. Hardin. The 
draft was made chiefly by Mr. Corbin and Judge Van Syckel. 

Their authority for doing so. 

They were a commission appointed by Governor Stokes under the 
act of the Legislature of March 31,1905. They reported this measure 
to the Governor last winter (1906). 

The State Bar Association approved it at a special meeting held 
last September. The meeting was largely attended, and the debate 
lasted some three hours. It was approved, in its plan and general 
features, by the decisive vote of 56 to 4. 

The measure, as introduced in the Legislature, is precisely as pre- 
pared by the Commission except two changes which were agreed to by 
the State bar Association and accepted by the Commission, viz.: (1) 
The Appeals division is made to contain seven instead of five mem- 
bers. (2) The provision for the temporary assignment of justices 
from the lower divisions to the Appeals division which was in the 
report of the Commission is omitted as unnecessary. 

The proposed statute which accompanies the amendment was also 
drawn by the Commission. It adapts the procedure to the change in 
the Court system. 

The Commission in its report to the Governor says: ‘“\We con- 
fidently believe that these measures will enable our courts to dis- 
pose of legal controversies with despatch, affording ample time for 
deliberation and full consideration of the rights of suitors, that pro- 
cedure will be rendered more simple and certain, and the delay, vex- 
ation and expense resulting from the selection of the wrong tribunal 
will be substantially removed.” 


WHAT CHANGES IT WILL MAKE IN THE ADMINISTRA- 
TION OF JUSTICE. 


It will lessen the expense of maintaining the Superior courts. 

Now. 

Name of Court. No. of Salaries. 

Judges. 

Chancery $ 81,000 
Supreme 91,000 
Court of Errors and Appeals, . } about 19,000 
Circuit courts 45,000 


$236,000 
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Then. 

Name of Court. No. of Salaries. 
Judges. 
Appeals division S$ 71,000 
Chancery division and Law division 142,000 
$213,000 
Difference in favor of new system 255,000 
$236,000 
lor number of Justices, see Amendm’t, Sec. [V. lor salaries, see 
Stat., Sec. 14. 

In each county there will be one County Judge, as at present. 
The Legislature may increase the number of county judges in any 
county, and may also increase the number of Justices in the Law and 
Chancery divisions. (Stat., Sec. 11, Amendm’t, Sec. I[V. and Vil., 2). 

The present Justices of the Supreme court and the Chancellor and 
Vice-Chancellors are made members of the new Supreme court. 
(Amendm’t, Sec. VII., 1). 

The present Judges of the Common Pleas in all the counties are 
made judges of the new County courts. They are prohibited from 
practicing law. (Amendm’'t VII., 2). 

It will simplify the judicial system. 
Now. (County courts). 


There are in each county 5 courts 
Quarter Sessions. 
Over and Terminer. 
Common Pleas. 
Orphans’ court. 
Circuit court. 


Then. 
There will be in each county 1 court 
To be called the “County Court.” 
It will have the powers of the present five courts. (Amendm't, 
Sec. VI.) 
Now. (Superior courts). 
There are now t Superior courts 
Supreme. 
Chancery. 
Prerogative court. 
Court of Errors and Appeals. 
Then. 
There will be 1 Supreme court working in 5 divisions, viz.: 
Law division. 
Chancery division. 
Appeals division. 
Assignment of Justices in the Supreme court. 
The Governor assigns Justices to the Appeals division. The 
Supreme court itself assigns Justices to the Law and Chancery divi- 
sions. (Amendm't, Sec. IV.) 
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ADVANTAGES OF ONE SUPREME COURT IN THREE 
DIVISIONS. 


1. It will give an independent Court of Appeals. The judges 
assigned to the Appeals division cannot sit in any other division or 
court. (Amendm’'t, Sec. IV.) 

2. It will simplify appellate proceedings. 

Now. 

You must “remove the record” and judgment from the Supreme 
court to the Court of Errors, and technical objections, with delay and 
expense, may ensue if this is not done with technical accuracy. 

Then. 

The record and judgment of each division will be that of one and 
the same Supreme court* No such technical difficulty can arise. 
Now. 

There are double appeals in many cases, viz.: rom the Circuit 
courts, or Common Pleas, or Criminal courts, to the Supreme court, 
and thence to the Court of Errors; or from the Orphans’ court to the 
Prerogative court, and thence to the Court of Appeals. 

Then. 

There will be single appeals only. Appellate proceedings from 
the County courts will be in the Appeals division. (Amendm't, Sec. 
VI.) 

Now. 

The Court of Errors and Appeals has no original jurisdiction. [f 
there is a formal defect in the proofs of a case in that court, the judg- 
ment must be reversed and the case sent back to the lower court to 
supply that defect. 

Then. 

The Appeals division will have original jurisdiction, “incident to 
the complete determination” of cases before it. (Amendm’t, Sec. V.) 
It may, in its discretion, supply such formal proofs itself. (Stat., 
Sec. 5). 

3. It will tend to maintain the dignity of the lower divisions and 
so increase the chances of getting able men to sit in them. For all 
will be judges of one Supreme court, and, officially, all will be of the 
same rank. This will tend also to increase the respect of the people 
for the decisions of the lower divisions. 

4, It will preserve substantially the present distribution of powers 
among the three great Courts of Law, of Equity and of Review. 
(Amendm't, Sec. V.) 

The Chancery division will have the powers of the Court of 
Chancery and of the l’rerogative court, except the appellate, powers of 
the latter. 

The Law division will have the powers of the present Supreme 
court, except its powers on writ of error. 

The Appeals division will have the powers of the Court of Errors 
and Appeals, and will also hear all the cases which now go to the 
Supreme court on writ of error, and to the Prerogative court on appeal. 


*The Supreme co Tt now sits in three divisions—Main court, Main branch, Second branch, but the 
record and judgment in each wre the same. 
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Justices of the Law division will try Supreme court cases as they 
do now, and will sit together frequently to hear applications for new 
trials, certiorari cases, etc., as at present. 

5. It will preserve the present right of suitors to have their cases 
tried by a Justice of the Supreme court, or, at their option, by a local 
County Judge. Tor, the County court having concurrent jurisdiction 
with the Law division, plaintiffs may sue in either court. Cases may 
be removed from the County court to the Supreme court, under rules 
to be made by the latter court, so that a defendant, as well as a plain- 
tiff, may have his case transferred to the Supreme court if there is 
good reason. (Amendm’t, Sec. V.) ‘This is of great importance to 
suitors; for in difficult cases suitors ought to have the right to try 
their cases before the ablest and most experienced judges, and so to 
lessen the chances of mistakes by the trial judge and the consequent 
delay and expense of appeals. 


ADVANTAGES OF ONE COUNTY COURT. 


1. It will prevent conflicts of jurisdiction. 
Now. 

Cases begun in the Circuit court and transferred to the Common 
Pleas for trial have been reversed because the Common |’leas had not 
jurisdiction to try the questions involved, and which the Circuit court 
could have tried. Collins v. Kellar, 29 Vr. 429; Coles v. Baptist 
Church, 30 Vr. 511. The questions in these cases turned on title to 
land and mechanics’ liens. 

Then. 

No such conflict can arise, for the County court will unite in itself 
the jurisdiction of all the old county courts (except the Circuit court 
whose jurisdiction is given to the Law division, Amendm’'t V.), and 
will have concurrent common law jurisdiction with the Supreme court. 
(Amendm’t, Sec. V1.) 

2. It will make the County court system simple and intelligible to 
the people. Who (except lawyers) understands our present system of 
County courts? 


THE AMENDMENT WILL PREVENT DELAY AND EXPENSE 
DUE TO GETTING INTO THE WRONG COURT. 


Now. 

If, by mistake, you sue in Chancery when you ought to sue at 
law, or vice versa, your case must be dismissed with costs. There 
have been instances of great hardship from this principle in the pres- 
ent judicial system. It can be changed only by amending the Con- 
stitution. 

Then. 

The case may be transferred to the division to which it belongs. 
The court will have power to provide, by rules, for a simple and 
speedy method of transfer. (Amendm’t, Sec. V.) o 
It will prevent bringing two law suits to settle one controversy. 
Now. 

1. You must bring one suit at law and another in Chancery if you 
want damages for a nuisance and an injunction to stop it; and also 
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two such suits if you want partition of land when a question of legal 
title is disputed among the owners. ‘There are many other such cases. 
Then. 

The Supreme court will have power to provide by its rules “for the 
giving of complete legal and equitable relief in any cause in the Court 
or Division where it may be pending.” (Amendm't, Sec. V.) 

Now. 

2. In the County courts, if equitable rights appear in the case, 
those courts have no power to enforce them; the suitor must begin 
another suit in Chancery to restrain the Law court from proceeding. 
Then. 

Such a case may be transferred from the County court to the 
Chancery division, which will give the relief to which the parties are 
entitled. 

It will enlarge the power of the Supreme court to control procedure by 
its own rules. 


(Amendm’t, Sec. V.; Stat., Sec. 9). 
Now. 

1. Statutes chiefly control procedure. If you make a slip, the 
court often cannot relieve you, because it cannot control the statute. 
Then. 

The procedure will be more under control of the court. It can 
relieve against accidental violations of its own rules. There will be 
fewer failures of justice from mistakes in procedure. 

Now. 

2. The statutory changes in procedure are apt to be piecemeal, 
ill-considered, and sometimes they make confusion. 
Then. 

Changes by rule of court will be more carefully and systematically 
made. 

3. The Legislature will continue to have power to control the pro- 
cedure if it desires to intervene. 

t. The rules of court will be made by all the justices (or a 
majority) of the three divisions, sitting together. (Amendm't, Sec. 
IV.) This will tend to lessen conflict and variance in procedure in the 
different divisions. 

The titles of Chief Justice and Chancellor will be preserved. 

These are traditionary titles with which the people are familiar. 
The titles lend dignity to those offices. “Che Chief Justice will preside 


in the Appeals division. The Chancellor will preside in the Chancery 
division. The Presiding Justice in the Law division will be styled 
President Justice. (Amendm’'t, Sec. LV.) 


Injunctions. When an application for an injunction has been 
granted or denied by a Justice of the Chancery division, all further 
applications in respect to it must be made to the same Justice, unless 
the Chancellor orders otherwise (Stat., Sec. 2). This will prevent 
conflicting orders by different justices, in such matters, as has some- 
times happened in New York. 

Justices of the Peace. These will cease to be constitutional offi- 
cers, but they are continued as statutory officers, with the same powers 
as at present (Stat., Sec. 15). 








RIGHTS BY THE LIVING IN REMAINS OF THE DEAD. 


RIGHTS BY THE LIVING IN REMAINS OF THE DEAD. 


rom a lengthy opinion written by Judge Lumpkin, of the Su- 
preme Court of Georgia, in which it was held that a widow has an 
interest in the unburied body of her deceased husband, we make the 
following excerpt: 

“Death is unique. It is unlike aught else in its certainty and its 
incidents. A corpse in some respects is the strangest thing on earth. 
A man who but yesterday breathed and thought and walked among 
us has passed away. Something has gone. ‘The body is left still and 
cold, and is all that is visible to mortal eye of the man we knew. 
Around it cling love and memory. Beyond it may reach hope. It 
must be laid away. And the law—that rule of action which touches 
all human things—must touch also this thing of death. It is not sur- 
prising that the law relating to this mystery of what death leaves 
behind cannot be precisely brought within the letter of all the rules 
regarding corn, lumber and pig iron. And yet the body must be 
buried or disposed of. If buried, it must be carried to the place of 
burial. And the law, in its all-efficiency, must furnish some rule, by 
legislative enactment or analogy, or based on some sound legal prin- 
ciple, by which to determine between the living questions of the dispo- 
sition of the dead and rights surrounding their bodies. In doing this 
the courts will not close their eyes to the customs and necessities of 
civilization in dealing with the dead and those sentiments connected 
with decently disposing of the remains of the departed which furnish 
one ground of difference between men and brutes. It is said that 
burial in churchyards was introduced into England by Cuthbert, arch- 
bishop of Canterbury, in the year 750 A. D. At an early date the 
church began to take jurisdiction in regard to places of burial and the 
sepulture of the dead. This jurisdiction gradually became more 
enlarged and more firmly fixed, until the ecclesiastical courts left little 
for the common-law courts to decide upon these subjects. Thus it 
was that Lord Coke said that the burial of a corpse belonged to eccle- 
siastical cognizance, but the heirs had an action for defacing the mon- 
ument (1 Inst. 4, 18 B; 5 Inst. 205): and so it was that Blackstone 
made use of the much quoted expression: ‘But, though the heir has a 
property in the monuments and escutcheons of his ancestors, yet he 
had none in their bodies or ashes; nor can he bring any civil, action 
against such as indecently, at least, if not impiously, violate and dis- 
turb their remains when dead and buried. ‘The person, indeed, who 
has the freehold of the soil, may bring an action of trespass against 
such as dig and disturb it; and if any one, in taking up a dead body, 
steals the shroud or other apparel, it will be felony, for the property 
thereof remains in the executor, or whoever was at the charge of the 
funeral. 2 Bl. Com. 429. See [lammond’s Ed. 651, and note on page 
655. 

“The subject of the right of burial and the protection of the bodies 
of the dead arose in the matter of the widening of Deekman street in 
the city of New York, and was referred to Ilon. Samuel B. Ruggles, 
as referee. He made a learned and elaborate report, which was con- 
firmed by the court. It will be found published in 4 Brad. R. 503 et seq., 
and from it the following excerpts are taken: ‘The power thus exer- 





— 


112 THE NEW JERSEY LAW JOURNAL. 


cised by the ecclesiastical tribunals was not spiritual in its nature, but 
merely temporal and juridical. It was a legal, secular authority, 
which they had gradually abstracted from the ancient civil courts, to 
which it had originally belonged; and that authority, from the very 
necessity of the case, in the State of New York, must now be vested in 
its secular courts of justice. The necessity for the exercise of such 
authority, not only over the burial, but over the corpse itself, by some 
competent legal tribunal, will appear at once, if we consider the conse- 
quences of its abandonment. If no one has any legal interest in a 
corpse, no one can legally determine the place of its interment, nor 
exclusively retain its custody. A son will have no legal right to retain 
the remains of his father, nor a husband of his wife, one moment after 
death. A father cannot legally protect his daughter’s remains from 
exposure or insult, however indecent or outrageous, nor demand their 
reburial, if dragged from the grave. The dead, deprived of legal 
guardianship, however partial, which the church so long had thrown 
around them, and left unprotected by the civil courts, will become, in 
law, nothing but public nuisances; and their custody will belong only 
to the guardians of the public health, to remove and destroy the 
offending matter with all practical economy and dispatch. The crim- 
inal courts may punish the body snatcher who invades the grave, but 
will be powerless to restore its contents. . . The sacred relics of 
Mt. Vernon may be torn from their ‘mansion of rest’ and exhibited for 
hire in our very midst, and no civil authority can remand them to the 
tomb. . . It will be seen that much of the apparent difficulty of 
this subject arises from a false and needless assumption, in holding 
that nothing is property that has not a pecuniary value. . . . The 
world does not contain a tribunal that would punish a son who should 
resist, even unto death, any attempt to mutilate his father’s corpse, 
or tear it from the grave for sale or dissection; but where would he 
find the legal right to resist, except in his peculiar and exclusive inter- 
est in the body? The right to the repose of the grave necessarily 
implies the right to its exclusive possession.” (Opinion in L. & N. 


R. Co. v. Wilson, 51 S. E. 24). 


Laying a single pipe of a certain size under a grant of a right to 
lay water pipes or mains to convey a water supply is held, in Winslow 
v. Vallejo (Cal.) 5 L. R. A. (N.S.) 851, to fix the right of the grantee; 
and his right subsequently to lay additional ones is denied, unless a 
right in excess of the one actually used was clearly given by the grant 
when viewed in the light of all the conditions existing when it was 
executed. 


Copies of the record of deeds and other similar private writings, 
made in a sister State, are held, in Wilcox v. Bergman (Minn.) 5 L. 
R. A. (N. S.) 938, to be admissible in evidence in the courts of the 
State, under the provisions of U. S. Rev. Stat. Sec. 906, when properly 
certified and authenticated. An elaborate note to this case reviews 
all the other authorities on admissibility in evidence of copies of rec- 
ords of other States. 





STATE V. FLORINDA ILLARIO, 


STATE v. FLORINDA ILLABRBIO. 


(Somerset County Oyer and Terminer, December 26, 1907,) 


On rule to show cause. 


sefore Garretson, Justice of the Supreme court, and Schenck, 
Judge of the Somerset County Court of Common Pleas. 


Messrs. Clark & Case for the rule. 


Mr. John I’. Reger, Prosecutor of the Pleas, and Mr. Nelson Y. 
Dungan, contra. 


GARRETSON, J.: In this matter, which the court have had in 
mind ever since the close of the trial, we have had almost all the evi- 
dence or the substance of the evidence that has been given here to-day 
presented to us in the affidavits on the application for the rule. 

The Supreme court and Court of Errors have laid down certain 
rules in regard to such cases as this which serve as guides for our 
action. ‘There are three prominent cases; they have all been referred 
toon the argument. ‘The first is the case of the State v. Cucuel, which 
was decided in 1865; that was followed by the case of the State v. 
Titus, and that later on was followed by the case of the State v. War- 
ner. The Warner and Titus cases simply reiterate the rule that was 
laid down in the very learned and exhaustive opinion by Chief Justice 
Beasley in the Cucuel case. The rule laid down in that case, quoted 
from Wharton's Criminal Law, is that a verdict will not be set aside 
on account of the misconduct or irregularity of a jury, even in a capi- 
tal case, unless it be such that might affect their impartiality or dis- 
qualify them from the proper exercise of their functions. 

It is also said in that case “This official misconduct, in order to 
vitiate the verdict, must be such as in the light of the circumstances 
of the case to warrant the belief that the fairness and propriety of the 
trial had been impaired.” 

In the Warner case, in citing the Cucuel case and stating the cir- 
cumstances, the court says that it refused to set aside the verdict, 
remarking that in its anxiety to protect the prisoner it must not aban- 
don the sure footing of common sense. The rule announced was that 
the misconduct must have been such to warrant the belief that the 
fairness and propriety of the trial have been impaired. 

Now bearing in mind this expression of opinion by the highest 
courts, we come to consider the circumstances of this case. Of course 
the action of the jury in going to this place where the body of the 
deceased was found was irregular, and the action of the constables 
in permitting them to go was misconduct; but those mere facts, those 
mere conclusions are not sufficient to justify the court in setting aside 
the verdict. 

In all these cases that have been referred to there had been a con- 
viction of murder in the first degree; in this case there is a conviction 
of manslaughter, and it seems to me that in determining this question 
we must view it as a conviction of manslaughter, and in order to set 
aside the verdict must come to the conclusion that the conviction of 
manslaugher was brought about to the defendant’s prejudice by the 
action of the jurors in this case. 
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The only question that gives us pause upon this subject arises 
from the testimony of the juror who went there to see and did see 
whether a door would open with a body lying on the porch, and while 
the door was not there and the body was not there, he came to the 
conclusion that it could not have been opened with a body there. 
Now that does not seem to either Judge Schenck or myself that the 
fact that this juror claims to have ascertained by that inspection pre- 
judiced this defendant in the verdict that was found against her, and 
the other circumstances being such as to raise in the mind of the 
court no doubt whatever that they could not have affected the verdict, 
the conclusion of the court is that the rule to show cause must be dis- 
charged. 


PATRICK H. DOHERTY vr. CATSKILL CEMENT CO. 


(Hudson County Circuit Court, December Term, 1904.) 

[The decision of the Court of Errors and Appeals in the case of 
Doherty v. Catskill Cement Co., 65 Atlantic Rep. 508, affirms on the 
authority of Hill v. Nelson, 70 N. J. L. 376, an unreported decision of 
the Supreme court which itself affirms a judgment of the Hudson 
Circuit court sustaining a demurrer to the declaration in a local action 
on the ground of lack of jurisdiction. As the facts in the Doherty 
case are somewhat unusual and do not appear in the reported decision, 
we give herewith the opinion of the Circuit court.—Editor ]. 


On demurrer to declaration. 
Messrs. Black & Drayton for plaintiff. 
Mr. George L. Record for defendant. 


PARNER, J.: This is a demurrer to the declaration on the ground 
that the cause of action is loca!, and arose out of this State, and that 
therefore the court has no jurisdiction. 

The declaration shows that the plaintiff was, and is possessed of 
“a certain messuage, piece or parcel of land under water and ice pond 
and premises situated in the town of Catskill, in the county of Greene 
and State of New York, to wit, at Jersey City, in the county of Hud- 
son;” that the plaintiff carried on, and still carries on the business 
of an iceman upon these premises and used them to grow, store and cut 
ice for sale; and that the defendant wrongtully carried on and con- 
ducted upon another piece of ground in the possession of the defend- 
ant, contiguous and near to the plaintiff's property, presumably in 
the same county and state, the business of manufacturing cement, 
etc., by means whereof divers noxious, injurious and offensive gases, 
vapors, fumes, smoke, soot and cement dust, at the time, ete., pro- 
ceeded from the defendant's buildings over upon the plaintiff's prop- 
erty and mixed with the ice forming upon his pond, and impregnating 
the air, water and ice, injuring and destroying the ice and interfering 
with the use of the plaintiff's property for the purpose aforesaid. 
“And the plaintiff has been by means of the premises, and still is, 
greatly annoyed and inconvenienced in the use, possession and occu- 
pation of his said messuage, piece or parcel of land under water, as a 
place for the gathering, cutting and harvesting of ice, and appurte- 
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nances, and has been deprived of and lost large profits, which he might 
and otherwise would have made and enjoyed from the sale of said ice, 
to wit, at Jersey City aforesaid.” The second count contains the same 
inducement and sets up the same damage, alleging negligence, instead 
of a wilful tort. 

lf this action is merely a transitory action, of course, this court 
has jurisdiction and will entertain the suit. Ii it is a local action, the 
property affected lying outside of ihis state, as is conceded, no court 
of this state has jurisdiction. 1 Chit. Pl. 267, 271; Champion v. 
Doughty, 5 Harr. 3; 3 Blk. (Cooley) 294, note 3. Many of the deci- 
sions state that the distinctions between local and transitory actions 
are very clear and simple, but when the courts come to the question 
of deciding whether or not an action is cognizable before them, or 
otherwise, even when conceded to be local, there is some diversity of 
opinion. ‘ 

An interesting case in this aspect is the case of Little v. Chicago 
Ry. Co., 55 L. R. A., p. 423, in the Minnesota Supreme court, in which 
it appeared that the railroad company’s locomotives had set fire to 
grass and vegetation upon the plaintiff's land in Wisconsin and injured 
the crops. The Minnesota Supreme court held that the courts of the 
latter state would entertain the action, but the report contains a vigor- 
ous dissenting opinion by Buck, J., citing numerous authorities, and 
calling attention to the fact that the majority opinion concedes that 
the finding of the court is against the weight of authority. 

An almost similar case in the State of New Jersey is the case of 
Blackford v. Lehigh Valley R. R., 24+ Vr. 56, where the plaintiff’s build- 
ing, situated in Middlesex county, was set on fire by engines of the 
defendant. The court says, p. 57, that, by the settled construction of 
the Practice Act, the action, so far as it sought damages for injuries to 
real property, was local, and to be tried in Middlesex, and inasmuch as 
the plaintiff had but one cause of action, embracing both the injury 
to the building and its contents, and the action for damages to the 
building was triable in Middlesex county,he should have laid the venue 
there for the personal property as well. On rule to show cause why a 
new trial should not be granted, the Supreme court discharged the rule 
on the ground that the defendant had failed to take advantage of his 
rights at the proper time, either by way of demurrer or motion to non- 
suit, demurrer being apparently the proper course where the error in 
venue appears on the face of the pleadings, citing Ist Chitty on Plead- 
ings, 253, 2d Wm. Blackstone, 1068. Some of the cases cited by the 
court in its opinion are of interest to the present controversy. 

[In the case of Ackerson against the Erie R. R. Co., 2 Vr. 309, 
the declaration showed that the plaintiff was a passenger on the 
defendant's train in the State of New York, and was injured while 
traveling upon that train. On demurrer to the declaration, it was held 
that the action was transitory and triable anywhere. 

In the case of Mehrhof v. D., L. & W. R. R., 22 Vr. 56, the objec- 
tion to the declaration was not that the venue had been laid in the 
wrong county, but that the declaration failed to show the precise local- 
ity within the county where the injury was committed, consisting of 
blocking up a waterway over which the plaintiffs were accustomed to 
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transport certain brick, and the court held that such precise location 
was not required in the pleading, but that a general allegation was 
sufficient as long as the county was properly named. I take it that 
the main question in this case is whether the gravamen of the action 
is injury to real estate or some interest therein, and am prepared to 
adjudge this point in favor of the defendant. 

In the case of Bradley v. Warner , Supreme court of Rhode Island, 
41 Atl. 564, the plaintiff had the right to take ice from a pond of 
water, the land under which was owned by another party, and the 
court held that his right was an easement on the land there. Cer- 
tainly, the plaintiff's right to take ice from a pond around and under 
which he owns the land himself, is something based on, and depend- 
ent upon his ownership of the land; just as the right to take a crop of 
anything else is based upon the ownership of the land in the first 
instance, or as his right to draw water from the pond is similarly 
dependent. [Home v. Andrews (Conn.) 26 Atl. 394; Stevens v. 
Kelly (Me.) 6 Atl. 868; Searles v. Gardiner, 13 Atl. 835]. 

I cannot see any substantial distinction between the present case, 
where it is alleged that the pollution came from a business conducted 
on the adjoining land and was committed through the air, and cases in 
which the injury is done by backing up water from below, as in Dea- 
con v. Shreve, 3 Zab. 204, or by diverting water from above, as in hun- 
dreds of reported cases, or by polluting the water by substances dis- 

charged into it above, as in Bradley v. Warner, or case of destruction 

of buildings or injury to the crops communicated by fire through the 
air, as in Little v. R. R., and Blackford v. R. R. It seems to me that 
the injury in every case is done to some right arising absolutely out of 
ownership of the soil, and our courts are conservative in considering 
such cause of action as a local one and triable at home. 

The objection appears on the face of the declaration and is, there- 
fore, properly raised by demurrer (1 Chit. Pl. 263) and the demurrer 
will be sustained. 


BROWER v. PUBLIC SERVICE CORPORATION OF NEW JERSEY. 
(N. J. Supreme Court, Nov. 22 1906.) 


Negligence — Actions — Di- car and a wagon standing on the 
recting Verdict.—There are cases’ street. The evidence showed that 
in which the court may instruct the car had stopped to let off pas- 
the jury to find negligence, but sengers, and while it was thus 
they are such that both the facts standing an unattended horse 
and the inferences to be drawn with its wagon was_ standing 
from them are indisputable, so alongside of the front part of the 
that, if a verdict were rendered car. Sufficient space intervened 
against them, it must be set aside between the side of the car and 
as contrary to the whole of the the side of the wagon to permit 
evidence. the car to pass. The car had 

2. Carriers—Injury to Passen- started slowly when the driver of 
ger.—The plaintiff was a passen- the horse approached and started 
ger upon a street car operated by the horse forward. By reason of 
the defendant, and was injured the movements of the horse, 
through a collision between the and, perhaps, by reason of snow 
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and ice in the street, the rear evidence the trial judge directed 
end of the wagon slid into the a verdict for the plaintiff. Held, 
car and broke a window and in- that the question of negligence of 
jured the plaintiff. Upon this the defendant was for the jury. 


(Syllabus by the Court.) 
Appeal from District court of Camden. 


Argued June term, 1906, before Hendrickson, Pitney and Trench- 


ard, JJ. 
Mr. E. B. Leaming for appellant. 
Mr. M. Bergen Stone for appellee. 


PRENCHARD, J.: This is an appeal from a judgment entered in 
the District court of the city of Camden. The action was brought by 
a passenger in a street car of the defendant company to recover for 
injuries received from broken glass caused by a collision between the 
car and wagon. ‘The evidence showed that the trolley car of the 
defendant, in which the plaintiff was a passenger, stopped on Market 
street, Camden, at the street crossing of Seventh street, to let off pas- 
sengers, and, while the car was thus standing, a horse with its wagon 
was standing at the side of the front part of the car. The horse was 
unattended. There was sufficient space between the car and the 
wagon for the car to pass. In this position the car started on its jour- 
ney, and when about halfway by the wagon, the wagon came in con- 
tact with the car and broke a car window and injured the plaintiff, who 
was sitting about the middle of the car. At the time of the accident 
the car had only just started, and was moving slowly. Just after the 
car started the driver of the horse and wagon came from a house oppo- 
site, and went to the horse and started it forward, when, by reason of 
the movement of the horse, and, perhaps, by reason of ate street being 
covered with snow and ice, the rear end of the wagon slid over into the 
car and broke the car window, and the plaintiff was injured. None of 
the above-recited facts were in dispute. With respect to the space 
which intervened between the side of the car and the side of the 
wagon, there seems to have heen a conflict of testimony. All of the 
witnesses, both those of the plaintiff and those of the defendant, testi- 
fied that there was a space of from a foot to eighteen inches, excepting 
the plaintiff, whose testimony may indicate that there was less space 
intervening. The plaintiff says that he happened to look out of the 
window and saw the wagon very close—some two or three inches from 
the window. Upon this evidence the trial judge directed a verdict for 
the plaintiff, leaving to the jury only the question of damages To this 
instruction the defendant prayed, io was allowed an exception. 

This ruling of che trial judge presents the question raised for con- 
sideration. I think the action of the court in directing a verdict for the 
plaintiff! was erroneous. There are cases in which the court may 
instruct the jury to find negligence, hee these are such that both the 
facts and the inferences to be drawn from them are indisputable, so 
that, if a verdict were returned against them, it must be set aside as 
contrary to the whole of the evidence. Moebus v. Becker, 16 N. J. 
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Law, 41. This court, in Belles v. Kellner, 66 N. J. Law, 561, 48 Atl. 
1010, and the Court of Errors and a als in the same case, in 67 N. J. 
Law, 255, 51 Atl. 700, 54 Atl. 99,57 L. R. A. 627, 91 Am. St. Rep. 429, 
clearly points out that failure to guard teams cannot be considered 
negligence per se. What might be negligence as to one team or under 
certain conditions would not be as to another team or under other con- 
ditions. If among the many teams left unguarded some may be neg- 
ligently so left, the street r: ailw ay company cannot have imposed upon 
it the burden of assuming that all unguarded teams are sources of dan- 
ger and be made negligent for passing any unguarded team. 
The case of Walsh v. North Jersey Street Railway Company, 71 
N. J. Law, 641, 60 Atl. 355, was one in which a passenger in a car of the 
defendant was injured by a collision between the car and a wagon. 
There was evidence from which the jury might infer that the pres 280 
was caused by the hind wheel of the wagon “slewing” toward the car, 
while the driver was crossing from the west-bound to the east-bound 
track. In that case it was held by the Court of Errors and Appeals 
that it was a question for the jury whether the motorman was guilty of 
negligence. In the case now under judgment the evidence above 
recited leaves both the facts and the inferences to be drawn from them 
in dispute, and the question of the negligence of the defendant should 
have been submitted to the jury. The direction of a verdict for the 
plaintiff by the trial judge was therefore erroneous. 
The result is that the judgment below should be reversed, and a 
venire de novo awarded.—(64 Atl. Rep. 1052.) 
In re WILEY’S ESTATE. 
(N. J. Prerogative Ct., Nov. 23, 1906.) 

|. Executors — Accounting — $3,960, the executor was entitled 
Burden of Proof.—Where an item to an allowance of $75, instead of 
in an executor’s account is ex- $135, for counsel fees. Where an 
cepted to, the burden is thereby  executor’s attorney induced out- 
cast on the accountant to sustain side purchasers to attend a sale 
it. of real estate held by the execu- 

2. Debt to Executor—Insolv- tor, himself attended the sale for 
ent fstate—An executor of an three days, prepared contracts 
insolvent estate is not entitled to with purchasers, etc., and ee 
retain a debt owing by the cured a sale of the property for 
testator to him in full, but is $9,736, which was much more ‘ess 
bound to accept a dividend could have been obtained with- 
the same extent as other cre out his services, the executor was 
itors. entitled to an allowance of $250 

3. Counsel Fees.—Where © i therefor, instead of $636.05. 
was necessary for the executor's |. Advice.—Where an executor 
counsel to prepare proofs of procuredadviceofcounsel as to the 
claims on two life insurance pol- manner of probating the will, the 
icies, prepare proper affidavits of course he should pursue, etc., the 
death and to attend at an adjoin- counsel attending with the execu- 
ing town to collect the policies, on tor and witnesses to prove the 
which the testator had borrowed, will, the executor was entitled to 
the sum collected being nearly an allowance of $50 for such set- 
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vices. Where an executor’s coun- 
sel made searches of all real es- 
tate belonging to the estate and 
was thereby able to make a siate- 
ment of the title, which enatl.d 
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furtherance of such business, it 
was the executor’s duty to employ 
counsel to restrict such liability 
to the lowest point, for which ser- 
vice the executor was entitled to 


the executor to make advantage- 
ous sales of the property, the ex- 
ecutor was entitled to an allow- 
ance of $250 for such services. 
\Where an executor’s attorney ne- 
gotiated a sale of 144 shares of 
certain stock at a profit to the 
estate of $6 a share, the executor 
was entitled to an allowance of 
$150 for such services. 

5. Duties of Executor—An ex- 
ecutor is not entitled to an allow- 
ance for attorney’s fees for per- 
forming services which it is the 
duty of the executor himsceli 
to perform. Where suits at usual, the executor was entitled 
law were threatened against to an allowance of $50 for attor- 
an executor growing out of ney’s fees. 
certain assignment proceedings 6. General Counsel Fee— 
in which testator, as assig- Where an executor was allowed 
had continued the business counsel fees for all special ser- 
in another state without judicial vices performed, a claim of $500 
authority, and had advanced con- as a general counsel fee for 21% 
siderable of his own money to the vears should be reduced to $100. 


an allowance for fees. Where an 
attempt was made to hold an in- 
solvent estate liable for $2,000 
for testator’s failure to account as 
trustee under the will of another, 
and the executor, with the assist- 
ance of counsel, succeeded in re- 
sisting such claim, the executor 
was entitled to an allowance of 
5400 for counsel fees. Where an 
executor employed counsel to 
conduct proceedings to have tre 
estate declared insolvent and the 
services performed were not un- 


nee, 


Appeal from Orphans’ court, Monmouth County. 
Mr. E. M. Wright for appellant. 


Messrs. Parker & Pearce (E. W. Arrowsmith, of counsel), for 


respondents. 


BERGEN, Vice Ordinary: This appeal questions the decree of 
the Orphans’ court in three particulars, namely: The allowance to 
the disallowance of $7.80 for insurance premiums paid; the 
disallowance of the sum of $5,420.58 retained by the executor for a 


counsel; 


debt due to him from the testator. I have no doubt that, as to the last 
two items, the Orphans’ court correctly determined. The item for 
insurance was excepted to, which cast upon the accountant the burden 
of sustaining that item. This he has not undertaken to do. There is 
no evidence in the cause which justifies this charge. With reference 
to the right of retainer, the contention by the accountant that, although 
this estate is insolvent, he has the right to retain his debt in full is not 
supported by the law in this state, and the Orphans’ court correctly 
found that he must accept a dividend along with the other creditors of 
the estate. 

This brings us to the consideration of the other exception, and 
that is the allowance which the executor should have for payments 
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made by him to his counsel. Before taking up this question it is proper 
to state that the estate of this testator was so involved that the exec- 
utor was justified in retaining counsel, and I am not prepared to say 
that the services rendered by counsel have been charged for beyond 
what he might properly esteem such services to be worth, but, in 
administering an insolvent estate, the executor should always bear in 
mind that the utmost economy should be exercised in the interest of 
creditors, who will be required, owing to the insolvency, to accept 
less than the full amount due to them. The total amount for which 
allowances are claimed for payments to counsel for his disbursements 
and counsel fees, as appears from the vouchers attached to the printed 
record, amounts to $4,330.90, from which should be deducted $359 paid 
from other sources than the estate, leaving the net amount for which 
allowance is claimed $3,980.90. This amount is made up of sundry 
charges for disbursements amounting to $49.85, and a charge of $80 
for preparing 16 deeds for different parcels of land sold by the executor, 
making a total of $129.85, which ought to be allowed. The allowance 
made by the Orphans’ court to cover these disbursements and counsel 
fees was $600. The opinion below does not undertake to deal with 
the items of the account, but disposes of the question by allowing $600 
and surcharging the executor with $3,380.90. In order to properly 
determine the question at issue and arrive at a fair solution thereof, I 
deem it necessary to consider in detail each item, and dispose of them 
according to the evidence before me. The evidence comes principally 
from the executor and his counsel, no witnesses being called to ques- 
tion the amount and character of the services rendered, nor is it under- 
taken to show, in opposition to the claim, the fair value of the services 
rendered. 

The charges are as follows: $135 for services in preparing proof of 
claims for two life insurance policies, and attendance at Brielle and 
Manasquan. The testimony on this subject shows that it was neces- 
sary for counsel to go to Manasquan and Point Pleasant to prepare 
the proper affidavits of death; that he attended with the executor and 
presented the proper proofs to the respective companies, and arranged 
the amounts due, the testator having borrowed from each company 
money, for which his policies had been pledged as security, the amount 
collected being nearly $3,900.) In my judgment the proper allowance 
to be made for this service is $75. The next item is $3 (0.05, made up 
oi the two items of S80 and $24 alr: ay disposed of, and $30 for attend- 
ing to the transfer of the prop erty and satisfying mortgages. It does 
not seem to me that the charge of = 30 for this service is unreasonable. 


The balance of this amount, viz., $636.05, is charge: d for services in pre- 
paring advertisements of s ng correspondence with proposed pur- 
chasers, attendance at the sale for - three days and preparing contracts 


with the purchasers. The evidence discloses that, while a part of this 
service was such as the executor ought to have attended to, the services 
of Mr. Wight in inducing purchasers to attend, and the interest which 
he displayed was not only very considerable, but was of great value to 
the estate, the bulk of the property ste | purchased by persons who 
were influenced by Mr. Wight to attend, and who bid for and pur- 
chased the property at much deka prices than could have been 
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obtained from local bidders. The auctioneer, who was a real estate 
agent at Manasquan, was a witness and testified that the efforts of Mr. 
Wight resulted in the procurement of bids at very satisfactory figures 
and much beyond what the property would have brought except for 
them. The property sold for $9,736, all of it, except that sold for $406, 
being bought by bidders procured by Mr. Wight. I think that this 
was a service of great value to the estate and that he should be com- 
pensated for it. It is well understood that an executor is justified in 
paying commissions to one producing a purchaser for the real estate 
which he has for sale, and justice required that services so con- 
scientiously and effectively performed in the interest of the estate as 
were rendered here should be compensated, but I think the amount 
charged is more than should be alowed, and ought to be reduced to 
$250. The next item in the account is a charge of $150 for negetiating 
the sale of 144 shares of the Manasquan River Land Company bid in by 
counsel at the sale for $4 a share and resold for the estate at S10 a 
share. Some allowance should be made for the time expended by 
counsel in this matter, and a charge of 5 per cent. would, in my judg- 
ment, be fair compensation. He will be allowed for this $75 instead 
of $150 as charged. The next item is a charge of $100 for advising the 
executor as to the manner of probating the will, the course he should 
pursue, and attendance at I'reehold with the executor and witness to 
prove the will. A reasonable compensation for this service would be 
$50, and not $100 as charged. $250 is charged for searches on all of the 
real estate in Monmouth county, and it appears from the evidence that 


several purchasers were attracted to the sale and made purchases 
because the executor was able to make a statement of the title, and 
agree to furnish each purchaser with an abstract. In the absence of 
any evidence presented by the exceptants in contradiction of the state- 
ments, and from the fact that no attempt was made to show that the 
service did not benefit the estate to a considerable extent, or that the 
charge for such services was unreasonable, I am disposed to allow this 


~~ 


item. The succeeding item is a charge of $300 for services covering 
a period of 30 days in examining the contents of testator’s safe, private 
drawers and boxes, and assorting and arranging the papers and 
accounts of the deceased. In my judgment this is the proper work of 
the executor, and, if he chose to employ another to perform that ser- 
vice, he is personally responsible for it, and this item should be disal- 
olwed. The charge of $150 for preparing a list of the real estate, and 
conferences with brokers and proposed purchasers is covered by a pre- 
vious allowance heretofore made, and should be disallowed. As to 
the item of $300 for the sale of lots at Osprey Bluff to KE. A. Jennings, 
the evidence shows that a considerable portion of this service was such 
as the executor should have performed. Counsel, however, negotiated 
the sale, prepared the deed, arranged to satisfy the mortgages, and 
transferred the title, he attending to the payment and discharge of all 
the mortgages. [or this service he should be allowed $100 instead of 
the $300 as charged. As to the charge of $250 for the sale of land in 
Warren county, Pa., it appears that the title of the testator was 
acquired at a tax sale which, to a degree, affected its marketable value 
and rendered the service of counsel in negotiating the sale a reasonable 
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and proper expenditure. For this service counsel should be allowed 
$150 instead of $250. The evidence shows that the testator was the 
assignee for the equal benefit of the creditors of Mr. Eugene Souther- 
land. In the conduct of his duties as assignee, Mr. Wiley, the testator, 
undertook to carry on the business of the assignor without any author- 
ity from the courts of New York, within whose jurisdiction the assign- 
ment was made. The testator also incurred large liabilities, and his 
estate was complicated because of the way he had undertaken to exe- 
cute the trust. The testator had advanced nearly $2,500 of his own 
moneys in this business, and suits at law against his estate were threat- 
ened about matters growing out of the assignment proceedings, which 
required professional consultations almost daily for a period covering 
two years. It seems to me that it was plainly within the duty of this 
executor to employ counsel to restrict the liability of his testator to the 
lowest point, and that a charge of $350 for professional services of that 
character is not unreasonable, and it will be allowed. The next item in 
the account is a charge of $400 for services relating to the estate of 
Reuben \V. Wing. The evidence shows that the testator as trustee 
under the will of Mr. Wing had held in his hands the trust for 11 years 
since an accounting had been made by the trustees of whom Mr. Wiley 
had been the sole survivor, and it was charged that $20,000 was unac- 
counted for. A substituted trustee was appointed in the place of Mr. 
Wiley, who began proceedings in the Surrogate’s Court of New York 
to compel the executor of Mr. Wiley to account. The surrogate held 
that, while the new trustee was entitled to an account, that court had 
no jurisdiction to compel it; that counsel with great difficulty, owing to 
the irregularities in the books of Mr. Wiley, prepared and filed an 
account covering 11 years, which required an examination of all the 
vouchers and the tracing of investments to obtain a basis for the 
account. [| cannot well see why the executor of this estate was not 
required, in the interest of the estate he was representing, to contest 
the attempt to hold the estate of Mr. \Wiley’s liable for $20,000, and to 
employ counsel for that purpose, in order that the obligation of the 
estate, if anv, might be reduced to the minimum amount. This service 
was plainly tn the interest of the creditors of the estate of Mr. Wilev. 
No attempt has been made to disprove this statement, or to present any 
fact or circumstance which would justify the conclusion that it was 
not a proper attempt on the part of the executor to defend his trust, 
and | am inclined to allow the amount paid for this service which was 
$400. The next item is a charge of $150 for proceedings in the Mon- 


mouth county Orphans’ court to have the present estate declared insol- 
vent. The services of counsel in such a matter are not unusual, but 


the amount should be reduced from $150 to $50. The item for $500 as 
a general counsel fee for 24% years should, in my judgment, having 
regard to the allowances already made, be reduced to $100. The last 
item, a charge of S150 for preparing a final account, is manifestly erro- 
neous, as that is one of the duties of the executor, and the item should 


be disallowed. 

The result which I have reached is that the executor should be 
allowed the $129.85 paid to counsel for drawing deeds and disburse- 
ments, and the sum of $1,880 for counsel fees, a total of $2,009.85, and, 
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if the figures appearing in the record are correctly taken from the final 
account, the executor should be surcharged with $1,971.05. 

It therefore follows that the decree appealed from must be re- 
versed, and the record remMtify, in order that the account may be 
re-stated in accordance with t%.< views here expressed. As each party 
has succeeded in part, costs in thie court will not be allowed. (65 Atl. 


Rep. 212.) 


RECENT STATE DECISIONS OF GENERAL INTEREST. 


(Chiefly Concerning Matters of Practice.) 

Appeal—Objections Not Raised Below.—On appeal this court will 
not consider an alleged error not in any way brought to the attention 
of the trial judge and not shown, in the state of the case, to have been 
in any way raised before him. (Frisby v. Thomas Jefferson Council, 
No. 158, Junior Order United American Mechanics. N. J. Sup. Ct., 
Nov. 20, 1906. Opinion by Trenchard, J. Rep. in 64 Atl. Rep. 1053.3 

Replevin—Costs.—: A plaintiff who recovers a judgment for pos- 
session of the goods in an action of replevin in the District court is 
entitled to costs. (Constanzo v. Central R. R. of New Jersey. N. J. 
Sup. Ct., “ea 21, 1906. Opinion by Garretson, J. Rep. in 64 Atl. 
Rep. 1067. 

hae ete to Jury Trial—Quieting Tithe—Appeal—R efusal of 
New Trial.—A defendant in a suit brought under the act to quiet title 
of real estate (3 Gen. St. p. 3486) is not entitled, as a constitutional 
right, to a trial by jury in an action at law, as distinguished from a 
trial of an issue at law directed by the Court of Chancery. The refusal 
of the chancellor to grant a new trial of an issue at law directed by him, 
under section 5 (Gen. St. p. 3187) of the act to quiet title. is an appeal- 
able order. (Brady v. ¢ pa iret Realty Co. N. J. Errors & Appeals, 
Nov. 20, 1906. Opinion by Reed, J. Rep. in 61 Atl. Rep. 1078.) 

Certiorari—Return Day—Privileges—Justices of the leace.—Rule 
60 of this court requires writs of certiorari to be returnable in 20 days, 
unless otherwise ordered. Ileld that, where a writ was drawn with 
return day postponed beyond the 20 days, an order indorsed upon the 
writ, allowing it and ordering it to be sealed, sanctioned the return 
day as mentioned in the writ. Summary senenidines for dispossession, 
taken under the landlord and tenant act (Gen. St. p. 1919, Sec. 16) are 
judicial, proceedings within the rule that exempts non-resident parties 
and witnesses, while in attendance here upon judicial proceedings, 
from service of civil process issuing out of the courts of this state. 
(Richardson v. Smith. N. J. Sup. Ct., Nov. 26, 1906. Opinion by 
Pitney, J. Rep. in 65 Atl. Rep. 162.) 

Police Courts—Repe: Ul of Statute—Right of Appeal.—The general 
Act of March 25, a constitt tine police courts in certain cities (P. L. 
1883, p. 177; Gen. St. p. 2483), operates to modify the provisions of the 
charter of the city of Rahway respecting police justices (P. L. 1865, p. 
517, Sec. 45). Under section 21 of the Act * March ha 1883, consti- 
tuting police courts in certain cities (P. L. 1883, p. 183; Gen. St. p. 
2483), in civil suits brovght to recover a pen: Bh oF oe the justice has 
jurisdiction, and the judgment is not recovered by confession, the only 
direct review is by appeal to the Court of Common Pleas. (Mayor, 
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etc., of city of Rahway v. Hunt, N. J. Sup. Ct., Nov. 26, 1906. Opinion 
by Pitney, J. Rep. in 65 Atl. Rep. 165.) 
Wills—Probate—Presumed Death, of Testator—Upon proof rais- 
ing a presumption of death under thP>- rovisions of the act entitled 
‘An act declaring when the death of {4,sons absenting themselves 
shall be presumed,” passed March 7, 1797 (Paterson’s Laws, p. 241; 1 
Gen. St. p. 1185), the will of a person so presumed to be dead may be 
admitted to probate. (In re Sternkopf. N. J. Prerogative Ct., Nov. 
23, 1906. Opinion by Magie, Ordinary. Rep. in 65 Atl. Rep. 177.) 

Innkeepers—License—Revocation.—The Court of Common Pleas 
cannot revoke a hotel license after the day upon which it is granted, 
except for statutory causes or ‘upon the ground of fraud. (Vanaman vy. 
Jenny. N. J. Sup. Ct., Nov. 27, 1906. Opinion by Pitney, J. Rep. in 
65 Atl. Rep. 20+.) 

District Courts—A ppeal—Procedure.—Under the act providing for 
appeals from city District courts to the Supreme court (IP. L. 1902, p. 
565), the appellant must bring up with the state of the case a certified 
transcript of the judgment record in the court below. (Iatzin v. 
Jenny. N. J. Sup. C., Nov. 27, 1906. Opinion by Pitney, I Rep. in 
65 Atl. Rep. 192.) 

Pleadings—Striking Out—Ejectment.—This court may, of its own 
motion, strike out improper pleadings. By our ejectment act (Gen. 
St. p. 1282), the defendant is confined to the plea of not guilty. (Mt. 
Pleasant Cemetery Co. v. Erie R. Co. N. J. Sup. Ct., Nov. 26, 1906. 
Opinion by Pitney, J. bc in 65 Atl. a 192.) 


MISCEL LA NWY 
STATE NOTES. pany MM of the Second Regiment. 
fie was eciected major in 1901, and 
Nelson Y. Dungan, the former became lieutenant colonel upon 
Prosecutor of Somerset county, the death of Lieutenant Colonel 
has been again honored by the Joseph Clime, of Burlington. 
State National Guard. [ollowing Governor Stokes has reappoint- 
close on his selection as lieuten- ¢4 Hon. Samuel D. Dickinson as 
Secretary of State and Hon. Theo. 
Strong as a member of the State 
oard of Assessors. Both ap- 
election as colonel of the Second ais wer tene were promptly cone 
Sictees Cat Pententenmeal =r the Senate. 
ae SEY the A NEW VICE CHANCELLOR. 


ant colonel, to which position he 
was advanced from that of major, 
comes the announcement of his 


uard of New Jerse ‘hancellor Magie, on March 26, 
ted in Company I, Thi rd announced the ah pr ag we 
1891, and be- James KE. i owe! ( 
in August of the Coult & Ifowell, 
elected first vice sft to succee 
it} battalion ser Chancellor Henry C. Pitney, re- 
geant major in 1891; captain and signed. The appointment took ef- 
judve advocate in 1994. Tle re- fect on April 9. 
tired in 1899 and re-entered the Mr. llowell is well-known and 
service 1 19° as captain of Com- popular with the members of the 





MISCELLANY. 


Bar, and his appointment has giv- 
en universal satisfaction. 
recognized not only as the peer” 3 
any attorney in the State, pure 
has the judicial temperament that 
is such a prerequisite to success 
upon the Bench. Ile is a native 
of New Jersey, and his whole pro- 
fessional life has been passed in 
this State. lor thirty-three years 
he has practised law in Newark, 
standing among the leaders of his 
profession. His legal acumen, his 
stand for everything that is best 
in public and private life, the up- 
rightness of his character and his 
interest in the general welfare of 
the community, have been recog- 
nized in the past by the municipal 
authorities of Newark by placing 
him in positions of responsibility 
and trust. [le has been a member 
of the Sinking Fund Commission, 
a trustee of the Free Public Li- 
brary and a City Hall Commis- 
sioner, in charge of the erection of 
the new municipal building there. 
In all these positions he made a 
record for faithfulness and up- 
rightness that has never been ex- 
ceeded, standing squarely for 
everything he believed to be for 
the best interests of Newark, re- 
gardless of whether he was sup- 
ported by his colleagues. In none 
of the positions he has been called 
upon to fill has he been guided by 
political considerations or private 
interests. 

Mr. Howell was born on June 
25, 1848, in Sussex county, and 
studied law with Levi Shepherd 
at Newton, Sussex county, in Jan- 
uary, 1868, and later in that vear 
entered the Law School of Michi- 
gan University, from which he 
was graduated in 1870. He fin- 
ished his clerkship with Coult & 
Van Blarcom at Newton, and was 
admitted as an attorney at the 
February term, 1872, and as a 


He as 
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counselor at the June term, 1880. 
Ile began practice at Newton, but 
removed to Newark in 1874. In 
1876 he formed a partnership with 
Mr. Joseph Coult, which has con- 
tinued ever since. 


NEW JUDGE FOR GLOUCESTER 
COUNTY. 


Governor Stokes has appointed 
Lewis Starr, who was prosecutor 
of the Pleas, to be judge of the 
Gloucester County Courts to suc- 
ceed Judge John S. Jessup. 

Judge Starr is about 41 years 
old and is a native of Woodbury. 
Ile is a graduate of the University 
of Pennsylvania Law School. He 
studied in the law offices of Garri- 
son and French in Camden, and 
was admitted to the Bar in No- 
vember of 1587. Three years later 
he passed the counselor examina- 
tion. In February of 1896 he was 
appointed prosecutor, and was re. 
appointed in 1901, and again in 
1906 for a full term of five years. 


OCBAN COUNTY’S NEW JUDGE. 


Maja Leon Berry, of Camden, 
has been appointed judge of the 
Court of Common Pleas of Ocean 
county to succeed Judge A. C. 
Martin. Mr. Berry will probably 
rank as the youngest county judge 
in the State. 

Judge Berry was born at West 
Creek, Ocean county, Jan. 2, 1877. 
He attended the public schools at 
that place, and upon the comple- 
tion of his studies at the schools 
he became a teacher. Possessing 
a desire to advance his station in 
life, he took the civil service exam- 
ination and received an appoint- 
ment in the railway mail service 
It was while engaged in this duty 
that he pursued the study of law, 
and was for a time a student in 
the law office of Norman Grey, of 
the Camden County Bar. 








126 


He was also a student in the 
law department of the Universitv 
of Pennsylvania, and graduated in 
June, 1902. He was admitted to 
the New Jersey Bar in November, 
1902, and continued to practice 
law in the office of Norman Grey 
until Jan. 1, 1905, when he formed 
a partnership with J. Adelbert 
Riggins, Camden, under the firm 
name of Berry & Riggins, with of- 
fices in Camden and Atlantic City. 


MERCER COUNTY BAR ASSOCIA- 
TION BANQUET. 


With nearly 75 members of the 
Association present, the annual! 
dinner of the Mercer County Bar 
Association took place April 5, in 
the Colonial room of the Trenton 
House. 

Hugh H. Hamil! acted as mas- 
ter of toasts, and his remarks were 
decidedly breezy and appropriate. 

The speakers and their subjects 
were Attorney General Robert H. 
McCarter, “The Broad [Field of 
the Law;” Joseph A. Longfitt, 
former Pennsylvania State Sen- 
ator, “Fraternity of Bench and 
Bar Between Our States;’ Ed- 
win Robert Walker, “The Pen is 
Mightier Than the Sword;” For- 
mer Congressman J. Irving Han- 
dy, of Delaware, “The Bar From 
Different Viewpoints.” 

Two original poems were also 
read by Francis B. Lee and Col- 
onel John T. Van Cleef. 


ADMISSIONS TO N.J BAR. 


The following were admitted as 
attorneys and counselors at the 
February term of court: 

ATTORNEYS, 

Michael A. O'Hare, Bayonne; 
Max Levy, Bayonne; William 
Harris, Camden; Henry D. Bulk- 
ley, Kast Orange; Harry Truax, 
Elberon; Frank J. Pfaff, Eliza- 
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beth; Edward L. Mack, Eliza- 
wth; Jason R. Elliott, Engle- 
wm )d; Adolph C. Carsten, Hobo- 
ky \David IF. Plahn, Hoboken ; 
intward M. Salley, Jersey City; 
Raymond E, Perrine, Jersey City ; 
Thomas H. Rose, Jersey City; 
Frederick Snow Kellogg, Mont- 
clair; Herbert W. Taylor, New- 
ark; R. V. Baylor, Newark; J. 
Victor D’Aloia, Newark; John 
DeGraw, Newark; William J. 
Blair, Newark; A. M. Woodford, 
Newark; Themistocles Mancusi- 
Ungaro, Newark; John C. Losey, 
Newton; Harry Joelson, VPater- 
son; Donald Ilolmes, Paterson; 
Robert F. Buckley, Paterson; 
Robert Newton Crane, Plainfield; 
J. P. W. Taylor, Plainfield; Thos. 
Brown, South Amboy, and I]. fF. 
Kirk, Summit. 
COUNSELORS. 

I. Morton Adams, Atlantic 
City; E. Lawrence Dudley, Cam- 
den; Charles A. Wolverton, Cam- 
den; Arthur H. Mitchell, East 
Orange; Sidney W.. Eldridge, 
lizabeth; George T. Vickers, 
Jersey City; Joseph F. Smith, 
Millville; Charles M. Atkinson, 
Mt. Holly; Max A. Ern, Newark: 
Schuyler C.  VanCleef, New 
Brunswick; L. A. Cowley, Pas- 
saic; I*rederic S. Wack, Point 
Pieasant; Alston Beekman, Red 
Bank; Clarence E. Case, Somer- 
ville; Albert Hughes, Trenton: 
William J]. Conner, Trenton, and 
lfenry Singer, West Hoboken. 


THE SHORTEST WILL. 


In thirteen words which she 
scribbled on the back of a pre- 
scription blank while on her 
deathbed, Mrs. James FE. Mans- 
field, the wife of Isaac R. Mans- 
field, a chewing gum manufac- 
turer of Newark, established a 
record in the Essex county Sur- 
rogate’s office for brevity in a 
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will. She died in a Newark ho: 
pital eb. 2 last as the reszJt 
an operation. In the preseice 
her physician and nurse 

23 last Mrs. Mansfield wrois #n 
the scrap of paper: 

“This is my last will. Prop- 
erty, both personal and real, to 
my husband.” 

The document has been admit- 
ted to probate. It was explained 
that Mansfield was in a 
weakened condition when — she 
wrote it. Iler estate comprised 
shares in the business managed 
under her husband’s name. 


Mrs. 


OBITUARIES. 


J. HERBERT POTTS. 


J. Ilerbert Potts died at his 
home in Jersey City on April 2 of 
cancer of the throat, for which he 
had undergone three operations. 
He was born in ‘Trenton 57 years 
ago, studied law with United 
States Judge Kdward T. Green, 
and was admitted to the Bar in 
1874, and settled in Jersey City. 
He was elected to the Assembly 
as a Republican, and served two 
terms. lle was afterward clerk 
of the [louse, serving three terms, 
and also acted as reading clerk 
at many of the Republican State 
conventions. 

Mayor Wanser appointed him 
a police justice in 1893, and reap 
pointed him in 1896. Mayor [a- 
gan made Mr. Potts a police 
commissioner two years ago. [le 
was elected president of the 
board, and was reappointed on 
Jan. 1 last. The police officials 
charged with permitting gamb- 
ling in the city were on trial. The 
strain on Mr. Potts proved too 
great. He had only just come out 
of the hospital, and by consent of 
Mayor Fagan he exchanged 
places with Theodore  Bierck, 
president of the fire commission. 
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Mr. Potts was the secretary for 

ew Jersey to the Republican 
Sational Convention that nomin- 
ated Mr. Roosevelt for Vice-Pres- 
ident, was a prominent Mason, 
and a member of several other or- 
ders. Ile leaves a widow, one 
son and two daughters. 

RUTHERFORD COLEMAN. 


Rutherford Coleman, a_well- 
known lawyer of Trenton, who 
had been ill for a long time, died 
last month. Mr. Coleman, who 
was fifty vears old at the time of 
his death, was a nephew of the 
late Chief Justice Beasley, with 
whom he studied law. He was 
admitted to practice as an attor- 
ney at the June term, 1878, and as 
a counselor three years later. He 
was a Supreme court commis- 
sioner, an examiner in Chancery 
and special master in Chancery, 
and served for several years as 
clerk to the Grand Jury. 


BOOK NOTICES. 
COMMITTEE REPORT ON 

Questions Arising Under the 

l‘ederal Employers’ Liability 

Act. 152 pp. 

At the conference of counsel 
for railroad companies, held in 
Louisville, Kentucky, on Sept. 26- 
27 last, a committee was appoint- 
ed to consider and report on the 
questions arising under the Act 
of Congress known as the Em- 
ployer’s Liability Act; approved 
June 11, 1906. The present vol- 
ume of 152 pages is the result of 
the committee’s labors. The re- 
port was submitted on Jan. 11 last, 
and is made by Henry L. Stone, 
George I’. Brownell, Robert J. 
Cary, Alex. G. Cochran, J. M. 
Dickinson, James P. Helm and 
Alex. P. Humphrey. They were 
assisted in their work by Judge J. 
\W. Bonner, Benj. D. Warfield 
and Fedward \WV. Hines. The 





128 


THE NEW JERSEY 


names of these well-knowr an 
able lawyers are a sufficient yua 
antee of the value of the repo. 
which they have submitted, and 
the will undoubtedly be 
found valuable both to the Bar 
and to the Bench in the solution 
of the various questions which 
will necessarily arise in the con- 
struction of the act. , 

Especially interesting and val- 
uable will be found the discussion 
as to the change attempted to be 
made by section 2 of the act rela- 
tive to the doctrine of contribu- 
tory negligence. 

The committee is of the opinion 
that the act unconstitutional, 
and the two opinions, one by the 
United States Circuit court for 
the Western District of Kentucky 
(opinion by District Judge 
Evans), and the other by the 
United States Circuit court for 
the Western District of Tennes- 
see (opinion by District Judge 
McCall), given in the Appendix, 
sustain this view. 


book 


is 


INDEX—DIGEST OF THE 
Inter-State Commerce <Aets, 
the Sherman Anti-Trust Act 


and Kindred Laws. By Charles 
5. Hamlin. Boston: Little, 
Brown & Co. 480 pp. 38 vo. 


Buckram. $5.50 net. 


This book will be useful to all 
who have occasion to consult the 
various acts relating to inter-state 
commerce. ‘The text of the acts 


is that contained in the official 
publication of the Inter-State 
Commerce Commission, dated 


June 50, 1906, and is reprinted 
page for page and line for line. 


There are also included several 


acts not contained in the Commis- 
sion’s publication, and the various 
digests are conveniently arranged 
for reference. 

The following acts are digested 
The original Inter- 


in the book: 
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-ate Commerce Act of Feb. 4, 
‘7, including all amendments, 
ludine also the Act of June 29, 

he acts in relation to testi- 
nei.y Defore the Commission; the 
acts concerning immunity of wit- 
1esses; the Act to Expedite Hear- 
ings; the so-called Elkins Act as 
amended; the Act of Aug. 7, 1888, 
as to government-aided railroad 
and telegraph lines; the Safety 
Appliance Acts, the Resolutions 
of Investigation of block signal 
systems, interlocking signals, ex- 
amination of railroad discrimina- 
tions and monopolies in coal and 
oil; the Act of June 1, 1898, as to 
arbitration between carriers and 
their employees; the Sherman 
Anti-Trust Act; the unrepealed 
provisions of the Wilson Tariff 
Act as to trusts in import trade; 
the Act of June 11, 1906, relating 
to liability of common carriers to 
their employees, and others. 
THE AMERICAN LAWYER— 

As He Was—As He Is—As 
He Can Be. By John R. Dos 
Passos, New York: The Banks 
Law Publishing Co. 185 pp. 
Bueckram. $1.75 net. 


This interesting book by the 
well-known lawyer whose name 
graces the title page, discusses the 
mission, office and functions of 
the lawyer. It begins with the 
genealogy of the lawyer; treats 
of the origin and development of 
the profession, the nature of the 
lawyer's vocation, his education 
and training; and devotes a chap- 
ter to the causes and remedies for 
existing evils. The author is un- 
necessarily severe on the statutes 
of New Jersey, which he describes 
as “a shameful monument to the 
cunning of the lawyers,” and says 
that they have been “craftily de- 
signed and built up to cheat the 
general public policy of the 
country.” 


